AP Government: The Judiciary
· The Common Law Tradition
· The justices of the Supreme Court and all other federal court judges are not elected but appointed by the President and confirmed by the Senate.
· Common Law – judge-made law that originated in England from decisions shaped according to prevailing custom.  Decisions were applied to similar situations and gradually became common to the nation.
· The practice of deciding new cases with reference to former decisions (precedent) became a cornerstone of the English and American judicial systems and is embodied in the doctrine of stare decisis, a Latin phrase that means “to stand on decided cases.”  
· The doctrine of stare decisis obligates judges to follow the precedents set previously by their own courts or by higher courts that have authority over them.
· Sources of American Law

· The body of American law includes the federal and state constitutions, statutes passed by Congress, administrative law, and case law – the legal principle expressed in court decisions.
· Statutes and Administrative Regulations – Although the English common law provides the basis for both our civil and criminal legal systems, statutes (laws enacted by legislatures) increasingly have become important in defining the rights and obligations of individuals.
· The Federal Court System
· Basic Judicial Requirements – before a case can be brought before a court, certain requirements must be met – jurisdiction and standing to sue.
· Standing to Sue – or a sufficient “stake” in a matter to justify bringing suit.  The party bringing suit must have suffered harm, or have been threatened by a harm, as a result of the action that led to the dispute in question.
· Standing to sue also requires that the controversy at issue be justiciable controversy – a controversy that is real and substantial, as opposed to hypothetical or academic.  In other words, a court will not give advisory opinions on hypothetical questions.
· Types of Federal Courts 
· U.S. District Courts – are trial courts.  The U.S. District Courts are courts of general jurisdiction, meaning that they can hear cases involving a broad array of issues.  
· Federal cases involving most matters typically are heard in district courts.  
· The courts on the lower tier of the chart are courts of limited jurisdiction, meaning that they can try cases involving only certain types of claims, such as tax claims or bankruptcy petitions.
· U.S. Courts of Appeals – there are 13 U.S. Courts of Appeals – also referred to as U.S. circuit courts of appeals (see page 483 fig 15-2).
· Twelve of theses courts, including the U.S. Court of Appeals for the District of Columbia, hear appeals from the federal district courts located within in their respective judicial circuits (geographical areas over which they exercise jurisdiction).
· When an appellate court reviews a case decided in a district court, the appellate court does not conduct another trial.  A panel of three or more judges reviews the record of the case on appeal, which includes a transcript of the trial proceedings, and determines whether the trial court committed an error.
· Appellate courts do not usually look at questions of fact (such as whether a person was guilty or not) but at questions of law (constitutional question).
· Parties and Procedures – in most lawsuits, the parties are the plaintiff (the person or organization that initiates the lawsuit) and the defendant (the person or organization against whom the lawsuit is brought against).
· Interest groups also file amicus curiae briefs, or “friend of the court” briefs, in more than 50% of these kinds of cases.
· Sometimes interest groups or other plaintiffs will bring a class-action suit, in which whatever the court decides will affect all members of a class similarly situated.
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· The Supreme Court at Work
· Of the total number of cases that are decided each year, those reviewed by the Supreme Court represent less than one-half of 1%.
· Which Cases Reach the Supreme Court?
· Another factor is whether the solicitor general is pressuring the Court to take a case.  The solicitor general, a high-ranking presidential appointee within the Justice Department, represents the national government in the Supreme Court and promotes presidential policies in the federal courts.
· Granting Petitions for Review – if the Court decides to grant a petition for review, it will issue a writ of certiorari.  The writ orders a lower court to send the Supreme Court a record of the case for review.  More than 90% of the petitions for writ of certiorari are denied.  
· The Court will not issue a writ unless at least four judges approve of it.  This is called the rule of four.
· Deciding Cases – once the Supreme Court grants certiorari in a particular case, the justices do extensive research on the legal issues and facts involved in the case.
· The Court’s consideration of a case is based on the abstracts, the record, and the briefs.
· The attorneys are permitted to make oral arguments.  The Court hears oral arguments on Monday, Tuesday, Wednesday, and sometimes Thursday, usually for seven two-week sessions scattered from the first week in October to the end of April or the first week in May.
· Decisions and Opinions – When the Court has reached a decision, its opinion is written.
· The opinion contains the Court’s ruling on the issue or issues presented, the reasons for its decision, the rules of law that apply, and other information.
· In many cases, the decision of the lower court is affirmed ( agreed with lower court).  If the Court feels that a reversible error was committed during the trial or that the jury was instructed improperly, the decision will be reversed.  Sometimes the case will be remanded (sent back to the court that originally heard the case) for a new trial or other proceeding.
· When all justices unanimously agree on an opinion, the opinion is written for the entire Court (all the justices) and can be deemed a unanimous opinion.
· When there is not a unanimous opinion, a majority opinion is written outlining the views of the majority of justices involved in the particular case.
· A concurring opinion results when a justice agrees with the majority, but for different reasons.
· In other than unanimous opinions, one or more dissenting opinions are written by those justices who do not agree with the majority.
· The dissenting opinion is important because it often forms the basis of the arguments used years later that cause the Court to reverse the previous decision and establish a new precedent.  
· The Selection of Federal Judges
· All federal judges are appointed → Article II, Section 2, states that the president appoints the justices of the Supreme Court with the advice and consent of the Senate.  Congress has provided the same procedure for staffing other federal courts.
· There are over 850 federal judgeships in the United States.  Once appointed, these persons hold their job for life → serve until they resign, retire, or die.
· Federal judges who engage in blatantly illegal conduct may be removed through impeachment, although such action is extremely rare.
· Nominating Judicial Candidates 
· In the case of federal district court judgeships, a practice used in the Senate, called senatorial courtesy, is a constraint on the president’s freedom to appoint whomever the administration chooses.  Senatorial courtesy allows a senator of the president’s political party to veto a judicial appointment in her or his state.
· The Policymaking Function of the Courts
· One of the major policymaking tools of the federal courts is their power of judicial review.
· Judicial Review – this power of the judiciary enables the judicial branch to act as a check on the other two branches of the government.
· The power of judicial review is not mentioned in the Constitution.  It was established by the United States Supreme Court’s decision in Marbury vs. Madison.  In that case, the Court declared that a law passed by Congress violated the U.S. Constitution → “If two laws conflict with each other, the courts must decide on the operation of each.”
· Judicial Activism and Judicial Restraint – judicial scholars like to characterize different judges and justices as being either activist or restraintist.
· The doctrine of judicial activism rests on the conviction that the federal judiciary should take an active role in using its powers to check the activities of Congress, state legislatures, and administrative agencies when those government bodies exceed their authority.
· One of the Supreme Court’s most activist eras was the period from 1953 to 1969 when the Court was headed by Chief Justice Earl Warren.  The Warren Court propelled the civil rights movement forward by holding, among other things, that laws permitting racial segregation violated the equal protection clause.
· The doctrine of judicial restraint rests on the assumption that the courts should defer to the decisions made by the legislative and executive branches, because members of Congress and the president are elected by the people whereas members of he federal judiciary are not.
· Because administrative agency personnel normally have more expertise than the courts do in the areas regulated by the agencies, the courts likewise should defer to agency rules and decisions.  
· Ideology and the Rehnquist Court – William H. Rehnquist became the 16th chief justice of the Supreme Court in 1986, after 15 years as an associate justice.  He was known as a strong anchor of the Court’s conservative wing.
· With Rehnquist’s appointment as chief justice, it seemed to observers that the Court would become more conservative.  This happened.
· William Rehnquist (died and replaced by Roberts), Antonin Scalia and Clarence Thomas are notably conservative in their views.  John Paul Stevens, David Souter, Ruth Bader Ginsburg, and Stephen Breyer hold liberal-to-moderate views.  Sandra Day O’Connor (retired) and Anthony Kennedy are moderate-to-conservative justices who usually provide the “swing votes” on the Court in controversial cases.  
· Newly appointed Chief Justice John Roberts (replaced Rehnquist) is more moderate-conservative.  Newly appointed Justice Samuel Alito (replaced Sandra Day O’Connor) is regarded as a reliable conservative, but has been known to be an unpredictable and fiercely independent justice who isn't afraid to hand down unpopular rulings.
1. A Supreme Court that demonstrates a willingness to change public policy and alter judicial precedent is said to be engaging in

a) judicial activism
b) due process
c) judicial restraint
d) ex post facto lawmaking
e) judicial review
2. A writ of certiorari from the Supreme Court indicates that the Court

a) Will review a lower decision

b) Has rendered a decision on a case

c) Has decided not to hear an appeal

d) Will recess until the end of the calendar year

e) Plans to overturn one of its previous rulings 

3. The Supreme Court holds original jurisdiction in all of the following types of cases EXCEPT

a) If the United States is a party in the case

b) In controversies in criminal law between a citizen and a state

c) In controversies under the Constitution, federal laws, or treaties

d) if a case is between citizens of different states

e) If cases arise under admirality and maritime laws 

4. All of the following are specifically mentioned in the Constitution EXCEPT
a) judicial review

b) the national census

c) rules of impeachment

d) the State of the Union address

e) length of term if federal judgeships 

5. Which of the following correctly states the relationship between the federal and state judiciaries?
a) Federal courts are higher courts than state courts and may overturn state decisions on any grounds. 

b)The two are entirely autonomous, and neither ever hears cases that originate in the other. 

c) The two are generally autonomous, although federal courts may rule on the constitutionality of state court decisions.
d) State courts are trial courts; federal courts are appeals courts.

e) State courts try all cases except those that involve conflicts between two states, which are tried in federal courts. 

6. The Supreme Court’s decision in Miranda v. Arizona was based mainly on the 
a) Constitutional prohibition of ex post facto laws

b) Incorporation of the Fifth Amendment through the due process clause of the Fourteenth Amendment

c) Eighth Amendment restriction against cruel and unusual punishment

d) Abolition of slavery by the Fourteenth Amendment

e) full faith and credit clause of the Constitution 

7. The Supreme Court has used the practice of selective incorporation to
a) Limit the number of appeals filed by defendants in state courts

b) Extend voting rights to racial minorities and women
c) apply most Bill of Rights protections to state law

d) Hasten the integration of public schools

e) Prevent the states from calling a constitutional convention 

8. Which of the following cases extended the Fourth Amendment’s protection against unreasonable searches and seizures to the states? 

a) Gideon v. Wainwright
b) Schneck v. United States
c) Miranda v. Arizona
d) Mapp v. Ohio
e) Heart of Atlanta Motel v. United States

9. Which of the following is true of court cases in which one private party is suing another?

A) They are tried in civil court

B) The federal court system has exclusive jurisdiction over them

C) They are tried in criminal court

D) The state court system has exclusive jurisdiction over them. 

E) They are tried before a grand jury. 

10. Which of the following is an accurate statement about the federal court system?

a) The creation of new federal courts requires a constitutional amendment

b) The creation of new federal courts requires the unanimous consent of all 50 states

c) The Supreme Court has the sole power to create new federal courts. 

d) Congress had the power to create new federal courts

e) The number of federal courts if fixed by the Constitution and cannot be changed. 

FRQ

1. Identify the point of view of the cartoonist. Do you agree or disagree with it? Explain your position, using Supreme Court cases to illustrate your argument. 
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"Do you ever have one of those days when everything seems unconstitutional?" 

MC Answers

1. A. Judicial Activism refers to the actions of a court that frequently strikes down or alters the acts of the executive and/or legislative branches. Activist judiciaries also are willing to overturn previous rulings. Judicial activism expands the court’s impact on public policy. 
2. A. A writ of certiorari is the document issued by the Supreme Court when it requests all the records pertaining to a case. When the Court issues a writ of certiorari, it indicates that the Court will consider the case. A writ of certiorari is issued when four of the nine justices agree to hear a case. 
3. B. The Supreme Court is denied jurisdiction to cases in which a state is a party with its own citizen. 
4. A. Judicial review, is the Supreme Court’s power to overturn laws on the basis of their constitutionality. Judicial review is not mentioned in the Constitution. The practice was established by Chief Justice John Marshall in the 1803 decision of Marbury v. Madison. 
5. C. Each state has its own laws, and violations of those laws are prosecuted in state courts. The Federal government also has a set of laws, and violations of these are tried in federal courts. Occasionally, the two legal systems overlap. 
6. B. In Miranda v. Arizona, the main question was whether the Fifth Amendment protection against self-incrimination should be applied to state law. The court sided with Miranda and decided that the due process clause of the Fourteenth Amendment did apply to the Fifth, and that his confession was inadmissible in court. The Court then ruled that the police must advise a suspect of his rights before questioning begins. 
7. C. In 1833, the Supreme Court ruled that the Bill of Rights applied to the federal government only and not to state governments. Since the early part of the 20th century, however, the Supreme Court has used the “due process” and “equal protection” clauses of the 14th Amendment to extend some of the Bill of Rights protections, but has done so on a case-by-case basis. The process of incorporating some of the Bill of Rights protections to state law is known as selective incorporation. 
8. C. Mapp v. Ohio is part of a series of cases that the Supreme Court used to nationalize the Bill of Rights, that is, extends its protections to the states.                
9. A. Civil Court is the venue for lawsuits. It is where disputes between two parties, such as individuals or corporations, are settled. 
10. D. The Constitution empowers Congress to create new federal courts( see Article III, Section 1)                
FRQ 
You might have chosen the following points and specific cases for your essay analyzing the cartoonist’s point of view and your opinion of it. Consider these points as you complete your evaluation. 

Judicial Review/ Activism—A Good Thing

-Safeguard for variety of people and interests

-Court of the last resort, so cases heard are not frivolous

Judicial Review/ Activism—Not Good

-Exaggerated view of the Supreme Court to make the cartoonist’s point
-Decisions made on whims, not on close reading of Constitution and/or precedents

-Need narrow interpretations

-No rhyme or reason to decisions

Cases to Illustrate Argument

-Board of Regents of California v. Bakke—Using a quota system to assign slots in incoming classes under affirmative action plan unconstitutional

-Gideon v. Wainwright—Overturned precedent in earlier case and ruled that every accused person must have counsel, including those too poor to pay for an attorney.

-Plessy v. Furguson—Held that segregated facilities were not unconstitutional as long as they were equal.

-Roe v. Wade—Overturned all state laws criminalizing abortion
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